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EDITORIAL NOTES. 


SOME PHYSICIANS, with the aid of well-known members of the bar of 
the state of New York, having been attracted to some of the scandalous 
murder trials of the past year or two in which so-called expert medical] 
testimony has effected decisions contrary to the public sense of justice, 
have framed a bill which they probably intend to have introduced in the 
next New York legislature. The bill is original and curious, and cer- 
tainly has at least a modicum of common-sense behind it. It provides 
that a court on application, in trial of indictments, shall appoint from 
three to five experts from a judicially prepared list. They are to be 
properly qualified, and, “‘in special and extraordinary cases,” diplomas 
obtained elsewhere than in New York may qualify them. On their ap- 
pearance, they are to be sworn and examined by the court, and also by 
the counsel, if desired, upon their medical qualifications and impartiali- 
ty; and those who are not excluded are to be appointed as a commis- 
sion of experts in the action. So far the bill presents no great difficul- 
ties. Beyond this point, however, it seems to be weak in that it re- 
quires each expert witness to make an oath that prior to the time of his 
giving his testimony he has not talked about the case to any one except 
the other expert witness, and has not in his experiments or examination 
had the assistance of any other person having either direct or indirect 
interest in or connection with the matter, etc. Asif when some noted 
case arises, anybody, scientific men or others, can help talking about it 
in some way when he reads of it in the newspaper, just as intelligent 
men and women always do. Certainly such conversations need not 
necessarily disqualify them from becoming scientific witnesses. We do 
not understand that the appointment of such experts by the court is in- 
tended to infringe on the usual right of the party charged with crime to 
call in as his witness any specially trained person whom he might select 
to criticise the evidence of these witnesses for the state. But the jury 
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would at least be enabled to form their judgment upon what they could 
well consider the unbiased opinion of experts rather than, as now, the 
biased opinions of men paid by one side or the other to be experts, and 
who are only brought forward by such side when their testimony will give 
it, in the judgment of the lawyer, substantial help. We are free to say 
that the general scheme of requiring, in leading criminal cases, that the 
court shall appoint expert witnesses to examine into and report upon the 
facts meets with our approval. 





New Jersey did not see fit to avail itself of the privilege of having 
embodied in its constitution the requirement that the ordinary session of 
the Legislature shall be held biennially instead of every year, but there 
are those in the state of New York who are pushing the question there, 
and it may be that a result will be reached there long before New Jersey 
takes this forward step. Among the recent and strong advocates of bi- 
ennial sessions is the New York Law Journal, which says: ‘ The ex- 
periment of biennial sessions of legislatures seems to have been a pro- 
nounced success in all the states in which it has been tried. There has 
of late been a movement on the part of the press in general, including 
legal journals; of our own state to bring the proposition for biennial ses- 
sions seriously before the people of New York, and we feel like saying ¢ 
supplementary word in favor of the proposed change. The main argu- 
ments for a reduction of the number of legislative sessions bave fre- 
quently been presented and are well understood. We suffer all the time 
from a surfeit of legislation. Laws that have existed for a long period 
are changed out of mere wantonness, or for private and mercenary ends, 
and where amendments are really desirable, they are carried through 
without mature consideration as to substance, and embodied in crude 
and ambiguous form. The opportunity for such legal tinkering would 
be diminished by half if the Legislature met only every second year. 
Moreover, there are corrupt and purely political abuses which are ren- 
dered very potent by a system of annual sessions.” 


AT THE June term of the Court of Errors and Appeals, decisions were 
announced on the 28th day ot June last in fifty-one cases. There were 
thirty-eight decrees of affirmance, eleven reversals; two were interlocu- 
tory orders of the court in causes before it. In these thirty-eight cases 
of affirmance, opinions were delivered in seventeen cases. In twenty- 


one, the announcement was ‘‘affirmed for the reasons given by the court 


below.” In the cases reversed, Justice Van Syckel delivered the opin- 
ion of the court twice, Justice Gummere once, Justice Lippincott once, 
Justice Dixon twice, Chief Justice Magie three times, Justice Collins 





EDITORIAL NOTES. 227 


onee, Justice Garrison once. Inthe seventeen affirmed cases in which 
the opinion of the court was delivered, Justice Depue was its organ in 
four cases, Justice Collins in three, Justice Gummere in three, Justice 
Garrison in two, Justice Lippincott in two, Justice Hendrickson in one, 
Chief Justice Magie in two. Justice Dayton also delivered opinion in 
one case, not of the seventeen, dismissing an appeal. 

The 10th section of the act relative to the Court of Errors and Ap- 
peals is in the following words, ‘‘on pronouncing any judgment, order or 
decree either of affirmance or reversal, the opinion of this court, contain- 
ing the reasons for such affirmance or reversal, shall be delivered in 
writing.” Is the intent, or, are even the words, of this statute obeyed 
when the court says, or even if it writes, “for the reasons given by the 
court below?” The object of the act would seem to be that all suitors 
and all men might know that the court had studied and carefully con- 
sidered the case. There might have been another motive for the act, 
to wit, that the law as a science would be benefited by the publication 
of the opinions of the highest court. There seems to be no statute re- 
quiring opinions to be delivered in writing by any other court than the 
Court of Appeals and the Court of Chancery. If this be so, then the 
effect of the practice now becoming so frequent is to make opinions not 
required the adjudicated law of the land, while they are given by in- 
ferior jurisdictions. Necessity might excuse occasional departure from 
the statute. But there is no necessity for a habit. Observe, how little 
work, excepting hearing causes, may have been done by the judges de- 
ciding these fifty causes. Two motives should govern judges: first and 
foremost, to adjudicate rightly; next, to satisfy the community that they 
have used their best effort to do so. X. 

THE SUPREME COURT of the United States has refused a rehearing in 
the express company tax cases and has reaffirmed the validity of state 
taxes assessed upon a proportionate part of the entire value of the prop- 
erty of the company in all the states as determined by the value of its 
capital stock. It was insisted that the state could tax only the tangible 
property found within its borders, but the majority of the Supreme 
court in denying the rehearing say: ‘‘ This contention practically ig- 
nores the existence of intangible property, or at least denies its liability 
to taxation. In the complex civilization of to-day a large portion of the 
wealth ofa community consists in intangible property, and there is noth- 
ing in the nature of things or in the limitation of the Federal constitu- 
tion which restrains a state from taxing, at its real value, such intangi- 
ble property.” * * It is a cardinal rule, which should never be for- 
gotten, that whatever property is worth for the purposes of income and 
sale, it is also worth for the purposes of taxation.” The case is Adams 
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Express Co. v. Ohio, 166 U. 8. 185, decided March 15, 1897. The vote 
of the court 1s the same as on the decision of the same case on February 
1, 165 U. 8. 194. The four dissenting judges added nothing to the for- 
cible argument of Mr. Justice White, made in expressing the opinion of 
the minority in that case. 

The case goes beyond the decisions allowing the taxation of railroad 
and telegraph properties by the several states in proportion to length of 
their lines in each. In these there was the basis of the physical con- 
tinuity and unity of the property, and the valuation of the parts was 
ascertained with reference to the value of the whole, but, in the case of 
the express companies, the property in the several states consists of 
separate horses and wagons in the several states and the unity consists 
only in their being combined in one business and under one coutrol. 
Mr. Justice White, speaking for the dissenting judges, says that if there be 
such a rule applicable to the continuous lines of telegraph and railroad 
companies, ‘‘its existence pushes the power of state taxation as to these 
particular kinds of property at least to the confines of the constitution, 
and, therefore, if under the rule of stare decixsis, the cases which announce 
it should be followed, they should not be extended.” He insists that there is 
no real unity of property in unity of control, or unity of profits, and that 
in fact, if such a conception of unity were adopted, any manufac- 
turer or merchant who owned property and carried on his business in 
different states would be liable to have his property in each state taxed 
with reference to the value of his business. He insisted also that the 
tax was a tax in one state upon property which did not exist there, and 
that it was in effect a tax upon the business done outside of the state, 
and that the business was the business of interstate commerce, which 
was not subject to be taxed by the states. He reviewed the decision of 
the Supreme court on this subject, and insisted that the ruling an- 
nounced in the present decision “greatly weakens or destroys the effi- 
cacy of the interstate commerce clause of the constitution.” 

It is not difficult to say on which side of this controversy Justice Brad- 
ley would have stood. It was his earnest wish to live long enough to 
succeed in establishing beyond question the position of the court on the 
Federal control of interstate commerce, and since his death the rulings 
of the court have been uncertain and confusing. Justice White has taken 
up the fight with great vigor and ability, in this case, and is supported 
by Justices Field, Harlan and Brown, but the present decision is a long 
step beyond the railroad and telegraph cases, and it is not easy to tell 
what may be the consequences of it. E. Q. K. 


AT THIS SEASON of the year, when one’s friends have gone to Europe, 
it may be interesting, even to those who stay at home, to know that the 
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Supreme court of the United States has done what it can to discourage 
the running of steamships at full speed in a fog. The Cunard Steam- 
ship Company was held to be liable in the case of The Umbria, 166 U. 
S. 404, for the sinking of the Iberia off Rockaway Beach, on Nov. 10, 
1888. The court said: “It was suggested upon the argument that 
it was customary for large passenger steamers carrying the mails to run 
at full speed in a fog, and that this was really the safer course for them, 
as the greater the speed the sooner they pass the foggy belt. However 
this may be, the custom is not one to which the courts can lend their 
sanction, as it implies a flagrant disregard of the safety of other vessels.” 


E. Q. K. 


THE SUGGESTION made in the July number of the Law JourNaL with 
regard to justices of the peace has provoked some discussion. A Cam- 
den lawyer submitted a draft of an act providing for the examination of 
candidates for the office of justice, to test their knowledge, learning and 
ability to fill the office. 20N. J. L. J., p. 222. A letter to the New 
York Tribune, dated at Paterson, suggests that a briefer and more ef- 
fective remedy would be an enactment that no justice of the peace 
should be entitled to receive any fees whatever in any case or proceed- 
ing of a criminal nature. 

The writer insists that the constitution, although it mentions the justice 
of the peace, does not provide for the payment of fees, and that “if the 
offices where a purely honorary one, as in England and Ireland, and the 
disgrace which now attaches to it were removed, no doubt honorable 
and competent gentlemen could be found to take it in rural communi- 
ties,” and that there is no need of the office in cities where the duties 
are performed by the police justices. He says: ‘* The legislature has 
abolished the civil jurisdiction of the justices in the cities. It it cannot 
abolish their criminal jurisdiction because of constitutional difficulties, it 
certainly can, if it will, abolish their fees and so rid the community of a 
lot of stirrers-up of strife and doers of mischief immeasurable.” He is 
strongly inclined to doubt whether it would be constitutional to restrict 
the right of the people to elect a public official. The constitution pro- 
vides that justices of the peace shall be elected by ballot in the townships 
and wards, and it may well be doubted whether the choice of the voters 
can be restricted by statute to persons approved by a commission of 


lawyers appointed by a justice of the Supreme court. If this objection 
were not a valid one, it might be worth while to try the experiment of 
making the office an honorary one, but the social conditions are differ- 
ent from those which exist in England and Ireland, and there are few 
men of leisure in our rural communities who would feel it to be their 
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duty to undertake the responsibility of the office or to whom the people — 
would be willing to entrust it. 

A correspondent of our own, Mr. Clevenger, of Atlantic City, makes 
still another suggestion proposing to leave the justice his criminal juris- 
diction and take away his jurisdiction in civil causes. He says: ‘ In- 
stead of having justices of the peace to pass an examination, as suggested 
in the Law Jotrnat for July, why not abolish all their civil jurisdiction 
entirely, vest it in a system of county district courts, with ample juris- 
diction and a lawyer at its head, small costs and simple practice, and 
make the justice just what he was at the common law, a committing 
magistrate.” E. Q. K. 





REMINISCENCES OF SOME FORMER NOTED MEMBERS OF 
THE NEW JERSEY BAR. 


WILLIAM PENNINGTON. 
[ Concluded. } 


Upon taking the chair, the speaker made the following address: 

“Gentlemen of the House of Representatives: I return to you my 
grateful acknowledgments for the distinguished honor you have been 
pleased to confer upon me, in electing me speaker of this House. Com- 
ing here for the first time, at the present session, to be associated with 
you as a member, no event could have been more unlooked for than 
that I should be called upon to preside over your deliberations, and my 
friends will do me the justice to say that I have not sought the position, 
as I certainly did not desire it. I am, nevertheless, as conscious of the 
dignity and importance of this high office as any gentleman can be, but 
I should have been far better pleased had its duties been entrusted to 
abler and more experienced hands. After witnessing the almost insur- 
mountable obstacles in the way of an organization of this House, I came 
to the conclusion that any gentleman, of any party, who could com- 
mand a majority of votes for speaker, was bound in deference to the 
public exigencies to accept the responsibilities as an act of patriotic 
duty, whether it was agreeable to his personal feelings or not. As the 
choice has unexpectedly fallen upon me, I have no hesitation to accept 
it. In the execution of this high trust, my object wiil be to do my duty 
with impartiality and justice to all. I shall have great necessity, gentle- 
men, for your indulgence in the new position in which I am placed, and 
I feel entire confidence I shall receive it at your hands. A representa- 
tive from the state of New Jersey, upon whose soil so many brilliant 
achievements were accomplished in the Revolutionary War, and whose 
people have ever been distinguished for their devotion to the Constitu- 





SOME NOTED MEMBERS OF THE NEW JERSEY BAR. 231 


tion and the Union, I pray to the Great Arbiter of our destinies that I 
may do no act to impair the integrity of either, but that, by wise and 
pradent counsels, peace and order may yet reign in our midst, and our 
free institutions be perpetuated to our descendants. I feel I have a na- 
tional heart, embracing all parts of our blessed Union. Again thanking 
you for your kindness, I now enter upon the discharge of the arduous 
and complicated duties of that station.” 

Let us return to Monday, January 30th, when the House assembled, 
and by the will of the previous Saturday’s caucus, Governor Pennington 
was to be voted for as speaker, and Mr. Sherman was to withdraw his 
name. The speech of Mr. John Sherman gives such a fine epitome of 
the long struggle, is so full of patriotism, and is such a fine piece of rhet- 
oric, I have concluded to quote it as reported. The roll call had been 
ordered by the clerk. Mr. Sherman rose amid profound silence. He 
said that throughout this prolonged contest he had been supported by a 
large plurality of his friends. They till now had adhered to him with 
a fidelity and devotion which he respected, and which he believed had 
received the applause of their constituents. They had stood undis- 
mayed amid threats of disunion and disorganization, conscious of the rec- 
titude of their intentions, firm in adoration of the Constitution and in 
obedience to all laws. They have been silent, firm and manly. On the 
other hand, they have seen their ancient and national adversaries broken 
into fragments. They have seen some of them combined by a written 
agreement to prevent a majority of the House from prescribing rules for 
the organization of this body. They have heard others proclaim that it 
a Republican shculd be elected president of the United States, they 
would tear down this fair fabric and break up the Union of these states, 
and now they have seen their ancient adversary—broken, dispersed and 
disorganized—unite in supporting a gentleman here in open and avowed 
hostility to their organization. ‘1 should regret extremely, and I be- 
lieve it would be a national calamity, to have any one who is a sup- 
porter, directly or indirectly, of this administration, or who owed it any 
allegiance or favor or affection, occupy auy position in this House. I 
should regret it a public calamity to have the power of the House, di- 
rectly or indirectly, under the control of this administration, and it would 
be, it seems to me, a fatal mistake, a fatal policy, to trust the power of 
this House in the hands, or under the control, of gentlemen who have 
proclaimed that, in any event and under any circumstances, they would 
dissolve the union of thesestates. I regard it as the highest duty of pa- 
triotism to submerge personal feelings, and that every man should sac- 
rifice all private feelings and all private interests for the good of his 
country. I proclaimed here a few days ago, and I have always stood 
upon the position, that wherever any of my political friends or associ- 
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ates could combine a greater number of votes than I could, I would re- 
tire from the scene and give him the honor, if there is any honor in the 
position I occupy. I believe that time has now arrived. .I believe a 
greater concentration can be made on another gentleman than upon my- 
self, of those outside of the Republican organization. Therefore, I re- 
spectfully withdraw my name as a candidate, and in doing so, Mr. Clerk, 
allow me to return my heartfelt thanks to all my political friends who 
have stood by me in this contest, especially to those with whom I am 
not connected by party ties, but by the high ties of mutual sympathy, 
respect and affection. Sir, if | have one more favor to ask of them, it 
would be that in one unbroken column, with an unfaltering front, every 
man of them wheel into the line and cast his vote in favor of any getleman 
belonging to our organization who can command the majority of this 
House, or who ean be elected speaker of this House.” 

In the struggle for the election of a speaker, another Jerseyman 
played an important part, and that person was Mr. John T. Nixon, of 
Cumberland county, representing the First district. Mr. Nixon was 
elected on the Union or People’s ticket and, as I understood at the time 
and now believe, as a Republican. He was a man of much distinction 
in New Jersey. He had published a digest of our statute laws, and a 
book of forms. He was an eminent lawyer and was appointed district 
judge of the United States District Court of New Jersey by President 
Grant in 1870, held the position for twenty years, and was greatly re- 
spected and honored by all who knew him. 

Mr. Nixon at the request of the New Jersey Historical Society read a 
paper before it, January 18, 1872, on the struggle which resulted in the 
election of Governor Pennington as speaker. It is published in the Pro- 
ceedings of the Society, volume 2, second series, page 205. All stu- 
dents desirous of getting a clear insight into this struggle should read 
this paper. 

I extract from the paper verbatim what Judge Nixon says of the 39th 
ballot, taken on Friday, January 27, when Mr. Smith (American), trom 
North Carolina, came so near being elected and announced as speaker. 
Judge Nixon writes : 

‘When this ballot was taken, there was an understanding between 
the writer (Nixon) and a part of the Pennsylvania delegation that their 
votes should be given to Mr. Smith. Accordingly, upon the first call of 
the House, Mr. Smith had about sixty votes, including the twenty-three 
Americans, Messrs. Junkin, Milword, Edward Joy Morris, Scranton, of 
Pennsylvania, and Nixon, of New Jersey. As soon as the roll was 
ealled through, Mr. Mallory, of Kentucky, (American), took the floor to 
say that they had now received enough votes for the nominee to insure 
his election by the aid of the Democratic vote. ‘I now announce,’ he 
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said, with his full, ringing voice filling every point of the hall, ‘to gen- 
tlemen on the Democratic side, to the House, and the country, the fact 
that in view of this state of the case, we will again present Mr. 
Smith, of North Carolina, as our candidate for the speakership upon the 
next ballot. Every member of our party has voted for him. That was 
the condition precedent, I understood, prescribed upon the other side of 
the House for obtaining their votes. Even now it they will rise in their 
places before the result is announced and change their votes, they may 
make Mr. Smith speaker of the House, and the Republican party will 
thereby be defeated.’ 

‘‘ This speech was followed by the most enthusiastic applause, and the 
Democrats who had voted for Bocock, upon the first call, immediately 
began to change to Smith. As one after another arose in quick succes- 
sion and made the change, the excitement became intense and the Re- 
publicans seemed for the first time to awake to the consciousness that 
the election of Smith was probable. They became alarmed and com- 
menced their personal appeals to the Pennsylvania members and to the 
writer, who had supported Smith, to withdraw their votes. Two more 
changes on the Democratic side would elect Mr. Smith. A crowd of 
Americans and Democrats were pressing around Morton, of Ohio, 
Cooper, of Michigan, and Bowne, of New York, imploring them to end 
the long contest by voting for Smith. They finally yielded and an- 
nounced their change of vote with-such rapidity that deafening shouts 
of applause from the Democratic side was the first assurance to the Re- 
publicans that Smith was elected by two majority. But, before the 
elerk had opportunity to announce the result, Judkin, of Pennsylvania, 
sprang to the floor, withdrew his vote for Smith and cast it for Sherman. 
He was quickly followed by Scranton and Morris, each of whom changed 
to Corwin. This left Mr. Smith again short of one vote, but all hope 
was not gone, and John G. Davis, of Indiana, who had heretofore reso- 
lutely resisted all entreaties to vote for Smith, began to exhibit signs ot 
yielding to the importunities of his friends. Inthe meantime, no mere 
word-painting could describe the scene on the Republican side. They 
were frantic with excitement. Numbers of them appealed to the writer 
to withdraw his vote from Smith. He had one answer for them all, 
‘that the vote would stand as recorded until Smith’s election unless Sher- 
man was withdrawn as the Republican candidate.’ 

‘Owen Lovejoy, of Illinois, a genial and upright gentleman of strong 
convictions and who had heretofore been most tenacious in adhering to 
Sherman, came to the writer’s seat, pale with excitement and trembling 
with emotion, and made the appeal, ‘ For God’s and the Country’s sake 
change that vote.’ 

“Never, sir,’ was the reply, ‘ except upon one condition.’ 
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‘** What is the condition ?’ 

‘¢¢ That Sherman is withdrawn as a candidate.’ - 

“Tt shall be done.’ 

*** You answer for yourself, and that is not satisfactory.’ 

‘¢* What would be satisfactory ?’ 

**¢ John Sherman’s pledge of personal honor, from his own lips, that 
his name shall not be voted for, after to day, for speaker.’ 

** Lovejoy hastened to find Sherman, and shortly’ returned, exclaim- 
ing, ‘Sherman gives the pledge!’ 

** At the same moment, Davis, of Indiana, rose to address the clerk, 
intending, as was supposed, to change to Smith, but, before he got 
recognition, the writer succeeded in withdrawing his vote from Mr. 
Smith, and put in nomination his colleague, Governor Pennington. 

‘This change took away the last hope of electing Mr. Smith, afford- 
ing instant relief to the Republicans and corresponding disappointment 
and chagrin to the Democrats and Americans. 

‘It was Friday, and, as the Republicans wanted time to reorganize 
their somewhat demoralized ranks, and re-survey the field of conflict, in 
order, if possible, to make a new change of front, the motion of Thad- 
deus Stevens to adjourn over until Monday prevailed by a majority of 
three. 

‘‘Mr. Sherman, before adjournment, gave notice of a conference of 
his friends and supporters in the hall on the morrow at 12 noon, and the 
members again went to their homes, sullen or jubilant, according to the 
manner in which they regarded the results of that day’s proceedings.” 

As we read what Judge Nixon says of this day’s struggle, we find it 
was the most important of any during the whole contest, except the day 
when the final vote was cast. We see fron Mr. Sherman’s speech that he 
had been prepared to withdraw his name some days before it was done, and 
the two conservative men upon whom the whole vote could probably 
unite, were Governor Pennington and Mr. Corwin. But Governor Pen- 
nington was the coming man. It appears that it was the main object of 
Judge Nixon and the four Pennsylvania men in voting for Mr. Smith to 
compel the withdrawal of Mr. Sherman. This must have been so, for, 
as soon as peril was discovered, three of the Pennsylvania men withdrew 
from Mr. Smith, and we must regard Judge Nixon’s remark that his 
vote would stand for Mr. Smith until he was elected, unless Sherman 
was withdrawn, as a mere threat. But, when come to look back to this 
day and view it in relation to the events which followed, we are startled 
to think how near this movement came to being disastrously fatal to Gov- 
ernor Pennington and the Republican party, and also to Mr. Nixon’s 
future as a Republican, in New Jersey politics. According to his story, 
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nothing but a slow and halting clerk prevented the announcement of 
Mr. Smith’s election as speaker. 

As it appears to me, Owen Lovejoy was the alert and opportune man 
who saved Mr. Nixon, and probably the cause for which he (Nixon) was 
contending. As it was, Mr. Nixon’saction was of great service tothis State 
and nation in putting Governor Pennington in nomination at the oppor- 
tune time. He happened to strike the rising wave at the fortunate pe- 
riod, carrying out the prediction of the poet: 


“There is a tide in the affairs of men, 
Which, taken at the flood, leads on to fortune.” 


Turning again to the speaker in his new position, probably no other 
circumstances than those surrounding his election and the great peril in 
which the nation was placed, would have induced him to assume duties 
of which he was wholly ignorant, and to preside over a body of men 
governed by the most complex rules, in the administration of which he 
had no experience. But duty called, and as Jerseyman have always 
been famous for a faithful discharge ot duty, he did not shrink, but went 
forward with his work with a firm reliance that he would be sustained 
by the House and the country. At that time there was connected with 
the clerk’s office-an oracle, who had long been there, and was -familiar 
with all the rulings of the speakers for many years back. The duty of 
this officer was to assist the speaker in the discharge of his duties, and 
with the aid of this person the speaker performed his duties with great 
satisfaction to all, and, if any errors were committed, the greatness of 
his heart and the strong determination to do right and to wrong no one 
brought to him the support of the House. 

Probably no speaker went through with so much trial and struggle. 
The people had elected a Republican president in the fall of 1860, and, 
when the House assembled in December, 1860, that result had hap- 
pened which the Southern Democrats had predicted would disrupt the 
Union, during the struggle of electing a speaker. What was then 
threatened soon became living reality, as state after state seceded from 
the Union, and the representatives made their parting bows to the 
speaker, and withdrew to help form the Southern Confederacy. The 
speaker never acknowledged their right to secede and withdraw from the 
House on that ground, and still regarded them as members of the House 
and had their names called on every roll-call. 

I do not think that our people have fully realized the importance 
which the conservative state of New Jersey occupied during this strug- 
gle. Ifthe House had failed to organize, what would have been the re- 
sult? Ifthe South had elected a speaker, could the House have been 
successfully brought up to the 4th of March, 1861, as an organized and 
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well-equipped branch of the national government? As it was, a noble 
Jerseyman was in the speaker’s chair, with heart and courage to hold 
the fort against all assaults, and to bridge over the time until President 
Lincoln was sworn in. And at the moment Speaker Pennington stepped 
out of the speaker’s chair, a new administration was in the saddle, un- 
furling its banners and upon every fold the preservation of the Union 
was inseribed, and it went forward with its work with this great aim 
and end in view. 

As I look back to him under the sycamore tree in Elizabeth, I believe 
he was then the chosen instrument of God to carry one branch of the 
government forward to the inauguration of President Lincoln. How 
could it have been otherwise? He was not a candidate betore the con- 
vention that nominated him for Congress. He was not a candidate be- 
fore the House that elected him as speaker. How could these results 
have happened by mere chance? And we also see that when he laid 
down the speaker’s gavel, his life work was ended, for in less than a 
year all the fierce struggles of the Thirty-sixth Congress, from the be- 
ginning to the end, had faded from his memory, for God had called him 
to himself; he slept with his fathers and was no more. 

Before leaving this branch of the subject and taking up his early life, 
[ would say I doubt if he ever enjoyed the honor of speaker more than 
he did at Downing’s, in New York city. Downing was a colored man 
and kept the most famous restaurant down town in the city, and kept 
the best oysters served anywhere in the town. This restaurant had a 
national reputation and distinguished people from all partsof the country, 
visiting New York, went there for their oysters. Downing was a 
shrewd man, and knew how to cater to men’s vanity as well as to their 
appetites. He came to know the great men of the nation, and, as they 
entered his place, he would formally announce them by name and title, 
as the Chief Justice and associate justices of the Supreme court at 
Washington are always announced as they enter the court room. Gov- 
ernor Pennington had been in the habit, when in New York, ot going to 
Downing’s for lunch and of being announced as ‘Governor William 
Pennington, of New Jersey.” After he was elected speaker, he still 
continued his visits and, as he entered the saloon, Downing would an- 
nounce: ‘* William Pennington, of New Jersey, speaker of the House 
of Representatives.” This kind of attention was in no way offensive to 
the Governor. 

The state career of Governor Pennington did not come under my ob- 
servation and was substantially ended when my personal acquaintance 
with him began. I have, therefore, concluded to extract from Judge 
Elmer’s book of “* Reminiscences of New Jersey ” what I desire to in- 
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corporate in this paper, as to his life work as a member of the New Jer- 
sey bar. Judge Elmer says of him as a politician : 

‘In 1834 the Whig party was formed. William Pennington belonged 
to this party and for several years was the acknowledged leader of the 
Whigs in the state, a position for which he was eminently fitted. It was 
not until the jealousy of some of the party, who aspired to be leaders, 
had to some extent displaced him from that position that they ceased to 
rule the state.” 

Speaking of him as a lawyer, Judge Elmer says: ‘At the time he 
received the appointment of Governor and was thus obliged to abandon 
his profession for a time, Mr. Penuington had an excellent practice as a 
lawyer. I heard him say that he had at least a hundred suits in differ- 
ent stages of progress. When he ceased to be Governor, he resumed 
his business and was soon fully employed, although in some respects in 
a different class of cases. He was now much relied upon for the argu- 
ment of causes at the bar of the Supreme court and in the Court of Er- 
rors. He was always listened to with much interest, seldom failing to 
seize the strong points of his case and to urge them with great force. 
He was one of the counsel in the Meeker will case, a celebrated cause 
which tor years enjoyed the attention of the Prerogative and Supreme 
courts of the state, and the Circuit court of the United States, the will 
being sustained by. the Supreme court and rejected as spurious by the 
jury. The most important cause in which he was engaged after I had a 
seat on the bench was that of Gifford v. Thorn, 1 Stockton. C. R 702.” 

Judge Elmer writes up quite a full history of the ‘‘ Broad Seal War,” 
which occurred in 1838, while Mr. Pennington was Governor, giving 
three pages to this controversy, to which the reader is referred. 

Judge Elmer, speaking of him as Chancellor, says: ‘ During the six 
years he sat as Chancellor and Judge of the Prerogative court, his de- 
cisions gave general satisfaction. He took a common sense view of the 
cases brought before him, and discerned the true equity between the parties 
with intuitive sagacity. Batone of his decrees was overruled in 'the 
Court of Appeals, and that was heard after he ceased to preside, and 
turned on very doubtful questions, the weight ot legal opinion being in 
favor of his decision. Probably no man who ever acted as the presiding 
officer of the Court of Errors exercised such a controlling influence over 
its decisions as he did. The purity of his motives was never questioned. 
His opinions are reported in the first and third volumes of Green’s 
Chancery Reports and are models of condensed and lucid exposition. 
When research was absolutely necessary, he did not shrink from the 
duty, but ordinarily he contented himself with the obvious view of ‘the 
case, which served to show on which side exact justice required the deci- 
sion. In the case of the will of Abraham Coersen, 3 Green C. R. 410, he 
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made an elaborate examination of the jurisdiction and power of the 
governor, as ordinary and surrogate general, and of the Orphans’ court 
and surrogates, and settled their respective boundaries in a manner en- 
tirely satisfactory. I know that he gave great satisfaction as a judge 
to the bar and to suitors.” 

Speaking of him as a Christian, he says: ‘‘ He died the death of a 
Christian, prepared by faith in Christ for the great change. During all 
his life he was an habitual attendant on divine worship and often, as I 
had occasion to know, seemed on the point of giving his heart to God, and 
of making a formal profession of religion. But it was not until a few 
years before his death that he did this.” 

Hon. Cortlandt Parker, of Newark, furnished a paper to Judge EI- 
mer, which I submit in full: ‘ Physically, he was a most imposing 
man. About six feet two inches high, well proportioned, with regular 
features, an eye serious, kind and beaming with good nature. It was 
truly said of him in one of the notices of his death that ‘manliness, 
genial good-humor, and dignity shone through his demeanor.’ But to 
pursue the language of the same notice, written by one who if he loved 
him dearly, yet knew him well, ‘the real worth of the man lay in quali- 
ties beneath this pleasing surface. They were, morally, his thorough 
reliability, and, intellectually, a wonderful common-sense; what Locke 
calls large, roundabout common-sense, improved till it seemed instinct 
rather than intellect. We speak of it-as a wonderful common-sense, and 
so it was. We have seen no other man possessing it in equal degree. 
Nor could any amount of learning, industry, or ability invest a public 
man with a firmer and more influential grasp upon the hearts and minds 
of his fellow-men than through this faculty he attained. It was every 
where the secret of his success. In the forum there was no jury which 
could resist the effect of views so like pure and unsophisticated wisdom, 
expressed with such transparent honesty of manner. Popular assem- 
blies delighted in his every word and seemed to abjure criticism of style 
and diction in their conviction that every thing he said was just right. 
The bench was always enlightened by his clear, though peculiar, eluci- 
dation of the law of his cases, and the common mind, in daily life, be- 
lieved in him implicitly.” 

After making the above quotation from an author not named, Mr. 
Parker continues on his own behalf: ‘Such a man was eminently cal- 
culated for Chancellor, and he was extremely successful in that high of- 
fice. But one of his decisions was ever reversed, and that the bar gen- 
erally endorsed as correct. He had almost a contempt for forms. He 
disliked labor, and was not distinguished for research. But his instine- 
tive common-sense carried him right, and his opinions, couched in a pe- 
culiar, almost epigrammatic style, full of pith, convince the reader that 
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what he decided ought to be law, if it is not. He was a man of great 
tact, an excellent man of business and safely trusted as an adviser, or to 
hold and manage property. He was full of anecdote, both in public ef- 
forts and conversation, and gained many a cause by a felicitous story. 
His career is not exactly valuable as an example, for certainly no one 
could learn to be like him. If ever character was born, his was.” 
Jacop WeEarT. 
Jersey City, June, 1897. 
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NEW JERSEY COURT OF ERRORS AND APPEALS. 
(Abstracts of Recent Opinions.) 





Public officers—De facto — Mayor's approval — Compensation.—1. 
When an official person or body has apparent authority to appoint to 
public office, and apparently exercises such authority, and the person so 
appointed enters upon such office and performs its duties, his official acts 
will be valid with respect to the public and to third persons with whom 
he deals officially and he will be an officer de facto notwithstanding 
there was want of power to appoint in the body or person who professed 
to do so. 2. Under the provisions of section 19 of *‘ An act for the gov- 
ernment of the cities of the state,” approved April 6, 1889, (Laws 1889, 
p. 187) the approval of the mayor is not required to validate an ap- 
pointment to office by a board. 3. One who becomes a public officer de 
facto, without dishonesty or fraud on his part, and who renders the ser- 
vices required of such public officer, may recover the compensation pro- 
vided by law for such services during the period of their rendition. 
Erwin v. Jersey City. (Mr. C. L. Corbin for plaintiff in error. Mr. W. 
D. Edwards for defendant in error.) Opinion by Maaig, C. J., July 1, 
1897. 

Railroads—Fires.—1. When the Legislature has authorized railroad 
companies to use the dangerous element, fire, for engendering steam for 
the propulsion of trains and has enacted regulations in respect to the 
precautions to be taken to prevent the escape of fire from the smoke 
stacks of their engines, held, that such legislative regulations define and 
limit the duty of the companies in respect to the precautions required 
against such escape of fire. 2. Held further, that it is error to permit a 


jury to determine whether or not, on account of excessive drought ren- 
dering the communication of fire more easy, it was the duty of such 
companies to take such care as would be sufficient to prevent the escape 
of any fire from the smoke stacks of their engines. West Jersey R. R. 
Co. v. Abbott. (Mr. Jos. H. Gaskill for plaintiff in error Mr. D. J. 
Pancoast for defendants in error.) Opinion by Maatg, C. J., July 1, 1897. 

Husband and wife—Personal injuries to wife—Separate counts—Ad 
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damnum clause.—1. The allowance of a rule to show cause does not pre- 
vent assignment of errors upon the record. 2. In actions brought by 
husband and wife for injury done to the wife, if the husband desire to 
add thereto claims in his own right arising ex delicto under section 22 of 
the Practice act, the better practice is to present his claim by a separate 
count designating the damages sought by him. The verdict should 
assess the damages on each claim and the judgment should distinguish 
them accordingly. 3. When a declaration in an action by a husband 
and wife contains only a single count, which, after averring an injury to 
the wife and also that the husband had expended money and lost her 
services by reason of such injury, concludes to the damage of both plain- 
tiffs in a single sum, a verdict awarding damages to both plaintiffs, and 
a judgment accordingly, are not erroneous. Such a declaration does not 
present the husband’s claim as added to the action. Consolidated Trac- 
tion Co. v. Whelan. (Messrs. Depue & Parker for plaintiffs in error. 
Mr. James F. Minturn for defendants in error.) Opinion by MaGieg, C. 
J., July 1, 1897. 

Sewer assessments—Benefits.—Under the act of 1887, (P. L., p. 231), 
and the act of 1895, (P. L. p. 95), when the benefit is prospective and 
depends upon the construction of lateral and connecting sewers not yet 
built, the benefits derived from existing sewers are to be determined and 
assessed when the assessment is made upon property sewered and bene- 
fitted by such existing sewers, but such assessments become liens only 
after connecting sewers are built, and draw interest only from the date 
of the confirmation of the assessment for the connecting sewer. Vree- 
land v. Bayonne. (Mr. Noonan and Mr. Benny for Bayonne. Mr. 
Mount for plaintiff in error.) Opinion by Van SyckeL, J., June 28, 1897. 

Riparian rights—Oyster beds.—1. The state may grant the exclusive 
use of its lands under water, but, until such grant is made, the right to 
enter and fish upon it may be exercised by all the citizens of the state. 
2. A deed by the riparian commissioners, under the act of March 21, 
1871, can be made to the owner of the ripa only, and where the deed 
expressly declares that the grantee is owner of the ripa, and that it shall 


be void if he is not such owner, a citizen who is exercising the right of 


fishery upon the land granted may, in a suit for trespass, challenge the 
fact that the grantee is owner of the ripa. 3. The deed in this case 
gave the grantee the right to fill in and otherwise improve the lands 
under water, and to appropriate it to his own exclusive use. Held, that 
until the grantee reclaimed the land he acquired no exclusive right to it, 
except so far as might be necessary to enable him to make reclamation. 
Polhemus v. Bateman. (Mr. W. H. Bacon and Mr. D. J. Pancoast for 
plaintiff. Mr. C. H. Sinnickson for defendants.) Opinion by Van 
Sicket, J., June 28, 1897. 
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Husband and wife—Contracts in equity—Husband’s employment in 
wife’s business.—1. In equity, a contract between husband and wife, 
relating to the wife’s separate estate, is as valid against the husband’s 
creditors as if the wife were a feme sole. 2. If a married woman bona 
fide employs her husband to devise and perfect mechanical inventions 
for her, she agreeing to pay all expenses te be incurred and also to pay 
him a salary out of her separate estate, and in pursuance thereof the 
patents for his inventions are issued to or assigned to the wife, the 
patents and their proceeds are the separate property of the wife, and 
cannot in equity be reached by the creditors of the husband. Taylor v. 
Wands, 37 Atl. Rep. re-affirmed. Talcott v. Arnold. (Mr. Harris and 
Mr. Corbin for appellants. Mr. Vreeland and Mr. Little for respond- 
ents.) Opinion by Dixon, J., June 28, 1897. 

Railroads—Crossings Act cf 1895.—Under the act of March 22, 1895, 
(Gen. Stat., p. 2717) the Chancellor cannot impose upon the company, 
whose steam railroad is to be crossed at grade by an electric railroad, 
the duty and responsibility of operating a derailing switch in the line of 
the electric railroad. N. Y. & L. B. R. Co. v. Atlantic Highlands, 
ete., Ry. Co. (Mr. A. H. Strong for appellants. Mr. J. E. Degnan and 
Mr. C. L. Corbin for respondents.) Opinion by Dixon, J., June 28, 1897. 

Counties—Fees of clerks—Camden.—1. Under the act of March 17, 
1874 (P. L. 1874, p. 280), all fees chargeable by the clerk of Camden 
county for services rendered by him as clerk of the criminal and civil 
courts of the county belong to the county. 2. There is no law allowing 
any fee to the clerk of Camden county for services performed by him in 
reviewing, correcting and certifying bills under section 109 and 153 of 
the criminal procedure act. 3. In certifying bills under the section just 
mentioned the county clerk added to each bill a fee of fifty cents for 
himself for his service, and collected this fee from the person producing the 
bill for certification, who in turn collected it from the county collector. 
Held, that the county could recover the same from the clerk. Troth, 
excr. of Burrough, v. Bd. Chosen Freeholders of Co. of Camden. (Mr. 
Harned for plaintiff in error. Mr. French for defendant in error.) 
Opinion by Drxon, J., June 28, 1897. 

Negligence—Electric road—Instruction by conductor to passenger to 
walk back.—1. The conductor of a trolley car who had undertaken to let 
off at a given destination the plaintiff, who was a stranger, carried him 
past it; he then left the plaintiff off on the company’s right of way and 
directed him to walk back on the track. While obeying this instruction 
in the night time, the plaintiff followed the track onto a trestle, where 
he was struck by a car of the defendant coming from the opposite direc- 
tion, Held, (1) that in giving this instruction the conductor was acting 
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as the agent of the company ; (2) that whether he gave it or (3) whether 
it was an act of negligence were properly submitted to the jury, as also 
(4) was the question of the contributory negligence of the plaintiff in 
going on the trestle, if so directed. Held also, that if the plaintiff was 
warned by the conductor not to go on the trestle, he was guilty of con- 
tributive negligence ; also that the motorman, whose car struck the 
plaintiff, was under no duty to be on the lookout for pedestrians on the 
trestle. Young v. Camden, Gloucester & Woodbury Ry. Co. (Mr. D. 
J. Pancoast for plaintiff in error. Mr. J. J. Crandall for defendant in 
error.) Opinion by Garrison, J., June 28, 1897. 

Frauds and perjuries—Broker’s authority to sell land.—1. Proof that 
an owner of lands employed agents to sll the lands as mere real estate 
brokers, will not be sufficient to establish authority in such agents to 
bind their principal by a written contract of sale. 2. The doctrine 
announced in Lindley v. Keim, 9 Dick. 418, reaffirmed. Scull v. Brin- 
ton. (Mr. Stephany and Mr. Cole for appellants. Mr. L. M. Garrison 
for respondents.) Opinion by Magis, C. J., July 1, 1897. 

Municipal corporations—Ordinances —Prosecutor’s interest—Occupa- 
tion of highways longitudinally—Railroads.—1. Certiorari will not lie in 
favor of private prosecutors to review a municipal ordinance, unless it 
appears that such prosecutors have a personal or property interest which 
will be specifically affected, in an injurious manner, by the enforcement 
of such ordinance. 2. A corporation organized under the general rail- 
road law has not ordinarily the right to occupy highways of this state 
longitudinally with its railway. 3. The power conferred upon thé city 
of Hoboken by its charter to regulate its streets, does not authorize it to 
permit the construction and operation of a railroad upon its streets by a 
corporation organized under the general railroad law. 4. The 11th sec- 
tion of the charter of the city of Hoboken authorizes it to grant permis- 
sion by ordinance to any person or corporation to lay railroad tracks and 
run rail cars thereon, in or over any of the streets within said city, sub- 
ject to certain conditions therein specified. Held, that this provision is 
limited to the construction and operation of street railways, and does not 
authorize the city to permit the construction and operation in its streets 
of a railroad by a corporation organized under the general railroad law. 
5. A person who dedicates land to public use as a highway may, in such 
dedication, reserve to himself and his assigns the right to construct and 
operate a railroad therein. When such reservation is made, the public 
takes the highway cum onere. 6. The owner of an easement in the land 
of another is not bound to use it in the particular manner prescribed by 
the instrument which creates it. He may use it in a different manner 
if he so desires, provided he does not, in so doing, so increase the servi- 
tude, nor change it, to the injury ofthe owner of the servient tenement. 
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Tallon v. Mayor, ete., of Hoboken. (Mr. A. I. Smith, Mr. Leon Abbett 
and Mr. Wm. H. Corbin for plaintiff in error. Mr. J. B. Vredenburgh, 
Mr. E. A. S. Lewis and Mr. James F. Minturn for defendants in error.) 
Opinion by GuMMERE, J., July 14, 1897. 

Trusts—Cross-bill—Equity practice—Appeal.—1. Decree was sought 
to restrain a judgment creditor from executing his judgment on lands 
alleged to be held by the judgment debtor in trust for the complainants. 
The bill set up the acknowledgment of the trust by a deed given after 
the recovery of the judgment. Held, that a cross-bill, seeking to have 
the trust deed declared void, might be maintained. 2. When there is a 
submission to answer, there must be a full answer, 3. When a case is 
made for relief and discovery, discovery will be compelled although 
answer without oath is prayed. 4. Quere, is an order for a further 
answer appealable? Manley v. Mickle. (Mr. J. H. Van Cleef for 
appellant. Mr. H. H. Wainright for respondent.) Opinion by Co.uins, J. 

Wills—Promise by one of three devisees—Contribution.—A father in 
extremis, being about to execute a will making his three children his 
residuary devisees, stayed such execution in order to adda bequest to 
another person. One of the children, without the knowledge of the 
others, assured him that if he should execute the will without change, 
his wish with regard to the intended bequest would be fulfilled, On 
this assurance he did so execute the document. Held, that the share in 
the estate of the child giving the assurance must contribute a third only 
towards making good the intended bequest. Quere, can like contribu- 
tion be compelled from the shares of the other children. Yearance v. 
Powell. (Mr. H. W. Hayes for appellant. Mr. F. W. Ward for re- 
spondent.) Opinion by Couuins, J. 

Partition—Stay pending account.—Partition of land will not be de- 
layed until the establishment, on an accounting in a pending suit in 
equity, of the amount of a possible lien in favor of one of the co-owners 
upon the shares of the others. Such lien will attach to the divided 
shares, and rights acquired pendente lite will be subject thereto. Eugene 
C. Pomeroy v. Josephine Pomeroy. (Mr. W. B. Guild for appellants. 
Mr. A. Q. Garretson for respondent.) Opinion for affirmance by CoL- 
Lins, J., the court being equally divided. Filed July 5, 1897. 


MEMORANDA. 
Crocker—Wheebe Electric Co. v. Hill. Affirmed. 
Hilliard, rec., v. Lawrence. Affirmed on opinion of Reep, V. C. 
Brooks v. Vreeland. Affirmed on opinion of the CHANCELLOR, 9 
Dick. 462; 35 Atl. Rep. 658. 
N. Y. Bay Cemetery Co. v. Buckmaster. Affirmed on opinion of 
Pirney, V. C., 33 Atl. Rep. 819; 35 Atl. Rep. 791. 
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McTague v. Finnegan. Affirmed on opinion of the CHANCELLOR, 9 
Dick. 454. 

Lynde v. Lynde. Affirmed on opinion of the CHANCELLOR, 9. Dick. 
473. 

Holloway v. Appleget. Affirmed on opinion of Ree, V. C. 

Borcherling v. Ruckelhaus. Affirmed on opinion ot REED, V. C., 9 
Dick. 344. 

Bacon v. Mulford. Affirmed on opinion of REED, V. C. 

National Shoe and Leather Bank v. August. Affirmed on opinion of 
Pityey, V. C., 9 Dick. 182. 

Camden and Atlantic R. R. Co. v. Atlantic City. Affirmed on opin- 
ion of GARRISON, J. The record in this cause is retained in this court 
pending an application for a re-hearing. 

Morton v. Beach. Affirmed on opinion of REED, V. C. 

Morris and Essex R. R. Co. v. State, ex rel State Board of Health. 
Affirmed on opinion of Pitney, V. C., 35 Atl. Rep. 835. 

Duvale v. Duvale. Affirmed on opinion of REED, V. C., 34 Atl. Rep. 
888. 

Tenbrook vy. Kelly. Affirmed on opinion of REED, V. C. 

Knack vy. Usher. Affirmed on opinion of Stevens, V. C., 35 Atl. 
Rep. 389. 

Stillman v. Johnson—Frishmuth v. Johnson. Affirmed on opinion of 
REED, V. C., 9 Dick. 333. 

Del., Lack. & West. R. R. Co. v. Breckenbridge. Affirmed on opin- 
ion of Emery, V. C., 35 Atl. Rep. 756. 

Jersey City v. Tallman. The findings of fact by the judge are not 
reviewable. Kalbfleich v. Standard Oil Co., 14 Vr. 269; Columbia & 
Oo. v. Geise, 9 Vr. 39; s.c. 9 Vr. 580; City, &e., v. Hill, 10 Vr. 555; 
Blackford v. Plainfield, 14 Vr. 439. Affirmed. 





NEW JERSEY SUPREME COURT. 


(Abstracts of Recent Opinions.) 


Before Dixon, LUDLOW and Co.uins, JJ.: 

Taxation—Railroads.—A railroad not the property of a railroad com- 
pany, and neither owned nor operated under a franchise by an individ- 
ual or an unincorporated association, is not subject to taxation by the 
State Board of Assessors. The Monmouth Park Association v. The 
State Board of Assessors. (Mr. DeForest for prosecutor. Stockton, 
Attorney-General, for defendants.) Opinion by Couns, J., June 28, 
1897. 
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Before Dixon and ‘LupLow, JJ.: 

Public officers—-Trying title—Certiorari.—A writ of certiorari, bring- 
ing into court the appointing body alone, is not a lawful mode of trying 
the title of the appointee to a public office which he has actually as- 
sumed. Clayton v. Freeholders of Hudson Co. (Mr. Abbett for prose- 
cutor. Mr. McGee, Mr. McDermott and Mr. C. L. Corbin: for defend- 
ants.) Opinion by Dixon, J. 


Before Depur, VAN SYCKEL and Lippincott, JJ.: 

Deeds —Notice—Recital—Registry.x—A deed was made by S. to P. in 
1851. A subsequent deed for the same premises was made by the heirs 
of S. to H. in 1882. The-deed to P. was not recorded until 1887. It 
was recited in the deed to H. that J. W. S. “‘ being seized and possessed 
in fee ot a certain tract of land, caused the same to be laid out into 
building lots, a number of which were conveyed by deeds duly acknow- 
ledged and executed,” ete., ‘‘as by reference to said deeds, recorded ac- 
cording to law, or intended so to be, will fully appear; and that there 
remaining unsold of the said tract so divided into building lots, as afore- 
said, a large portion thereof; and whereas, the said J. W. S. by a 
deed,” ete., ‘conveyed the portion remaining unsold ds aforesaid unto 
S.,” ete. Then followed the granting portion of the deed, whereby the 
grantors, as heirs of S., conveyed to H. ‘all their estate, right, 
title, interest, claim, property, possession, residue, remainder and de- 
mand into and out of the property or tract of lands so vested in them as 
aforesaid, being the undisposed of portion of all the following tracts of 
lands;” then describing the locus in quo by metes and bounds, with sev- 
eral other tracts. H. had no actual notice of the unrecorded deed, and 
was not guilty of laches. Held, within the rule of Roll v. Rea, 21 
Vroom 264, that H. was warranted in assuming that prior grantees of 
_portions of the tract had observed the statutory duty of recording their 
deeds for the protection of their interests, and that he was not chargea- 
ble with notice of the P. deed. Paul v. Kerswill. (Mr. Samuel H. 
Richards and Mr. T. E. French for plaintiff. Mr. Jos. H. Gaskill for 
defendant.) Opinion by Depue, J., July 13, 1897. 

Evidence—Admissions—Intoxicants.—Plaintiff’s intestate was injured 
by being thrown from a car operated by defendant. A physician who 
attended him at the the time of the accident testified as to admissions 
made by the intestate that the accident was his own fault. Held, that 
the tact that at this time the declarant was seriously injured, and that for 
the purpose of reviving him he had been given whisky, impaired very 
much the effect of the admission. Held further, that the admission was 
further impaired by the fact that no one who saw the occurrence testified 
that the accident happened in the way mentioned in the admission. 
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Williams vy. Camden and Atlantic R. R. Co. (Mr. Jos. H. Gaskill for 
the Co. Mr. C. L. Cole for the plaintiff.) Opinion by Depus, J., July 
14, 1897. 

Public policy—Agreement to suppress bidding.—At a sale of testator’s 
property by a decree of the Court of Chancery the defendant agreed 
with the plaintiff that if the plaintiff would not bid against him, he would 
pay her, and other legatees, the amount of their legacies under the will; 
only one of the legatees consented to or knew of this arrangement. 
Held, this arrangement is contrary to public policy, and void, and will 
not support an action brought by the plaintiff to recover from the de- 
fendant the amount of her legacy. De Baun v. Brand. (Mr. Z. M. 
Ward for plaintiff. Mr. W. W. Watson for defendant.) Opinion by 
Van SyckEL, J., June 18, 1897. 


Before Garrison and GcMMERE, JJ.: 

Insolvent debtors—Bar to discharge.—By force of the 15th section of 
the insolvent debtors’ act, the fact that the debtor has mortgaged 
his property with the intention of defrauding his creditors 
will operate as a bar to his discharge from imprisonment. _ Iliff v. Bang- 
hart. (Mr. T. M. Roseberry for prosecutor. Mr. Geo. M. Shipman for 


defendants.) Opinion by Gummerg, J., July 13, 1897. 
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NEW JERSEY COURT OF CHANCERY. 
(Abstracts of Recent Opinions.) 


Insolvent corporations—Receiver’s right to swe—Bank’s right of set-off. 
—1. The receiver gets no power to sue in equity, merely because he is 
an Officer appointed by and amenable to the directions of a court of 
equity ; he must collect legal claims through the legal tribunals, and en- 
force equitable rights of the insolvent company through courts of equity. 
2. At the date of the appointment of the receiver, the defendant insol- 
vent corporation had to its credit in the F. N. Bank, the sum of $671.50. 
Subsequently the receiver caused the bank-book of the defendant cor- 
poration to be balanced, and informed the bank officers of his appoint- 
ment. The bank then held five notes, endorsed by defendants, aggre- 
gating about $2,000, and subsequently to mature. Upon demand by the 
receiver fur the payment of the $671.50, the bank replied that it in- 
tended to apply the balance in part payment of the notes. The receiver 
filed a petition in this court, praying for an order upon the bank to pay 
over to him the balance. Held, that the order must be refused, the 
claim being a purely legal one over which equity has no jurisdiction. 
83. Semble, that the claim cannot be sustained at law; the fact that the 





SCHENCK V. THE STATE OE NEW JERSEY. 247 


debts matured subsequent to the appointment of the receiver, or that the 
debt arose from the insolvent corporation’s endorsement, cannot affect 
the right of the bank to a set-off. J. Ridgeway Reilly v. Clarendon Oil 
and Refining Co. (Mr. H. Carrow for petitioner.) Conclusions by REED, 
V.C., June 10, 1897. 





CLARENCE SCHENCK v. THE STATE OF NEW JERSEY. 
(New Jersey Supreme Court.) 


Insurance laws—Constitutionality of -— of the business of individual insurers. Such 
Individual insurance —1. The title “An act regulation if imposed in the body of the 
to provide for the regulation and incorpo- enactment isin violation of Const., Art. IV 
ration of insurance companies” does not sec. 7, p. 4. 
express as one of its objects the regulation 


On error to Essex Circuit. 

“ This suit is brought in the name of the state on the complaint of the 
insurance commissioner, for the recovery of the penalty incurred by the 
defendant below by violating the insurance laws of this state. There is 
no dispute as to the facts. The defendant negotiated a contract of 
insurance, and delivered a policy of insurance against fire on property 
in this state, and recovered the premium therefor. The policy was ina 
the ‘ Metropolitan Lloyds of New York City.’ ” 

From the language of the policy it appears that the insurance contract 
was a several contract with twenty individual insurers, each of whom 
assumed one-twentieth of the risk. The defendant, therefore, in nego- 
tiating the contract, delivering the policy and receiving the premium, 
was acting as the agent ot individual insurers. 

There are two questions in the case: 1. Do the insurance laws of this 
state prohibit an individual from becoming an insurer against fire, and 
inflict a penalty upon the agent of such individual insurer? 2. If the 
laws of this state so provide, are they constitutional ?” 

Argued at the February term, 1896, before Beastey, C. J. and Dixon, 
Maait and Garrison, JJ. 

Messrs. Colie & Swayze for plaintiff in error. 

Mr. Howard W. Hayes for defendant in error 

The opinion of the court was delivered by 

Garrison, J.: From the foregoing statement, which is excerpted from 
the brief of counsel for the defendant in error, it is evident that if there 
exist no valid legislative authority for the action he has brought, no 
other question should be considered. In my opinion there is no valid 
authority for inflicting upon the agent of an individual insurer the pen- 
alty provided by the several acts of the legislatur: upon which sole 
reliance is placed. 

The course of legislation upon this subject in this state has been as 
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follows—the significant feature being the evolation of the title of the 
present general statute : 

In 1826 (P. L. 1826, p. 67) “An act relative to insurance companies’ 
was passed. 

In 1845 this act was amended by the title of “‘An act relative to en- 
surance companies,” (P. L. 1845, p. 166). 

1n 1846 it was further supplemented under the same title, (P. L. 1846, 
p- 4). 

In 1850 the original spelling of the title was restored, (P. L. 1850, 
p- 183). 

In 1860. a new statute was approved with the title ‘An act to regu- 
late the business of fire insurance by companies or associations not in- 
corporated in this state ”, (P. L. 1860, p. 411). 

Again, in 1867, a new act was passed with a new title, to wit, ‘* An 
act to regulate the business of fire, life, accident, marine and live stock 
insurance by companies or associations not incorporated by this state.” 
(P. L. 1867, p. 776). 

In 1874 this act was amended by the original title. 

The revision of 1875 repealed all of these acts and enacted a general 
insurance law, the title of which is, ‘‘ An act to provide for the regula- 
tion and incorporation of insurance companies.” (Rev., p- 507). 

Since the adoption of the revision this statute has been at sundry 
times amended, but always under the title given to it by the revisers. 

It will be observed that from the earliest period of this statutory his- 
tory down to the present time the legislative will has always been ex- 
pressed under a title that included companies, associations and corpora- 
tions, but never individuals, the existing title being in this respect the 
least flexible of them all. 

The canon of constitutional limitation applicable to this state of legis- 
lation is illustrated in the opinion delivered in the Court of Errors and 
Appeals in the case of Hendrickson v. Fries, 16 Vr. 555. 

‘** Under the provisions of our constitution,” said Mr. Justice Depue, 
‘‘ the title of a statute is not only an indication of the legislative intent, 
but is also a limitation upon the enacting part of the law. It can have 
no effect with respect to any object that is not expressed in the title.” 
This necessarily disposes of the writ of error now before us, for the reg- 
ulation of the business of an individual insurer is an object that is in no 
wise expressed by the words “ regulation and incorporation of insurance 
companies.” 

The proposition so ably argued by either counsel, viz, “ that the Leg- 
islature is devoid of right to prohibit the transaction of the business of 
insurance by individuals ” should not upon this record be decided ; it is 
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fundamental in character and to be passed upon only when penniony to 
the exposition of an existing enactment. 
The judgment brought up by this writ is reversed 


-.- 


DANIEL K. BAYNE, HORACE J. MORSE, ET AL., COmPLAINANTS v. THE BREWER 
POTTERY COMPANY, DEFENDANT, 


(United States Circuit Court, Northern District of Ohio, Western Division.) 
[Opinion filed June 16, 1897. ] 


Corporation — Ancillary receiver — Juris- 
diction of different states— Application to remove 
receiver.—A receiver for a New Jersey cor- 
poration had been appointed in the United 
States Circuit Court in New Jersey, and the 
same man was appointed receiver by the 
United States Circuit Court in Ohio, where 
the business of the company was’ carried on 
and its property was found. Application was 
made to that court, by the trustee of the 
mortgage bondholders of the company to 
remove the receiver, who was a resident. in 


improvidently appointed, or withotit notice 


to the trustee of the bondholders; that it 
was no ground for removal that he was a 
a resident of New Jersey and not of Ohio, 
nor that he had no interest in the business, 
That the court in New Jersey had’ jurisdic- 
tion to appoint a receiver of a New Jersey 
corporation, although its property was all 
in Ohio, and that in ancillary receivership it 
was customary and proper to appoint as 
receiver the person originally appointed. 
The court, however, will require the teceiver 


to give personal attention to the ‘business in 
‘his charge, and to render monthly reports 
in detail. 


New Jersey, and appoint another in Ohio. 
The motion was denied. It was held that it 
did not appear that the receiver had been 


Motion to remove receiver. 


Mr. John K. Rohn and Mr. 


. W: Tolerton for the motion.» + 
Messrs. Hoyt, Dustin & phen ‘y and Mr.: Edwin Robert ores: - 


New Jersey) contra. © we 


Sage, J.: Samuel B. Sneath, trustee of the first envio » bondholdehe 
under the mortgage made by the defendant, was, upon his own motion; 
of the 26th of April, 1897, made party défendant in this cause, and on: 
the first of May, 1897, filed an answer and cross-bill upon the mortgage 
made to hiin to secure sixty bonds of $500, each with six per cent. in- 
terest, and prayed for a decree of foreclosure. The bill in this case was 
filed on the 10th of April, 1897, setting up the filing of a bill in the Cir- 
cuit court of the United States in and for the district of New Jersey, by 
the complainant against the defendant, a corporation existing under and 
by virtue of the laws of the state of New Jersey, having its principal 
office in the city of Trenton, in that state, seeking a discovery of the 
goods and chattels, rights and credits, moneys, effects and real estate, 
of every kind and description, belonging to the defendant, setting up 
also the insolvency of the defendant and praying the appointment of a 
receiver, and that such proceedings were had in said Circuit court upon 
the filing of said bill, that an ‘order was thereupon made by said court, 
appointing Frederic A. Duggan, of the city of Trenton, county of Mercer, 
state of New Jersey, receiver of the defendant to take possession of all 
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its goods and chattels, moneys and effects, land and tenements, books 
and papers, choses in action, bills, notes and property of any and every 
description, and to sell, convey or assign all its real and personal estate, 
and pay into the court all of the proceeds, also generally to do and per- 
form all the duties imposed upon him required by law and by the course 
and practice of the court. A copy of said bill is made an exhibit to the 
bill herein filed, which, although not so designated, was intended to be 
an ancillary bill Upon the filing of the bill ia this district, said Duggan 
was upon motion appointed receiver, but the court then intimated that 
imasmuch as the property within this district was entirely separate and 
distinct from whatever there might be in the district of New Jersey, 
this court would proceed upon its own orders and decrees with reference 
to the saie or other disposition of the property located within this dis- 
trict, inasmuch as it is entirely separate and distinct from whatever 
property there may be in the district of New Jersey. 

On the 6th of May, being eleven days after Sneath was made a party, 
he filed a motion for the removal of Duggan. receiver, for the reasons: 
Ist. That he was originally appointed by order of the Circuit court of 
the United States for the district of New Jersey, and that the defendant 
although incorporated under the laws of that state, has no office or place 
of busiaess or property in that state. 2nd. That the receiver is a resi- 
dent of the state of New Jersey, and that all the property, real and per- 
sonal, of the defendant is situate in the city of Tiffin, Seneca county, 
Ohio. 3rd. That he was appointed without notice to petitioner who was 
trustee of the first mortgage bonds as set forth in his cross-bill herein, 
and without notice to the directors, managers, officers or other persons 
interested in the management of said business, and they had no oppor- 
tunity to be heard. 4th. That his appointment was suggested by com- 
plainants who were largely interested in the pottery companies located 
in New Jersey, competitors of said defendant company, and that he is 
and will be, if permitted to remain as receiver, entirely controlled by 
complainants in the management of said business. 5th. That the 
receiver has no interest in the business of the defendant company and 
has no knowledge or experience in the conduct thereof, and since his 
appointment has taken no interest in the business, and is not qualified to 
act as such receiver in any respect. 6th. That, if the receiver should 
devote to the business the attention which is required, the expenses 
incident thereto by reason of his being a non-resident of the state of 
Ohio and far removed from the locality of said business and its property 
would be greatly increased. 7th. That the complainants have a very 
small interest in said business and that the petitioner represents, as trus- 
tee and otherwise, most of the indebtedness of the defendant company. 

On the 22nd of May, the receiver filed a full and complete inventory 
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of the estate, property and effects of the defendant company, their nature 
and value, also an account of the debts due from the defendant company 
and to the defendant company. It appears from the inventory that the 
defendant company has on hand manufactured goods of the value of 
$19,397.76, goods unmanufactured of the value of $3,334.54, goods in 
process of manufacture of the value of $389.73, and accounts receivable 
to the amount of $21,167.05, of which $10,129.50 are considered col- 
lectible; and that the indebtedness, exclusive of the principal sums 
secured by mortgage, is $41,447.31. 

The receiver filed with these papers a petition in which is set forth 
the condition of the real estate of the defendant company, and of its 
pottery plant situate thereon, which it is averred was closed down and 
ceased to be a going concern in April, 1897. 

The petition further sets forth that for a long time prior to the receiv- 
er’s appointment the business at the pottery plant at Tiffin was much 
run down. Its reputation as a business concern was seriously impaired — 
owing to the making ot goods therein, poor, crazed, defective, and 
otherwise imperfect ; that the output became practically unsalable, and 
the pottery, by reason of its having a bad name in the trade, would not 
sell to advantage to the creditors and stockholders thereof. 

After setting forth in detail the condition and also the possible pros- 
pects of the pottery to which he claims there is now open a large and 
unusual market and field of operation in the western and southern states, 
and the opportunity for making said plant and premises, if rehabilitated, 
a going concern of the first order, with large and quick sales of its 
goods and output, and profit for the creditors and stockholders, whereas 
if the works should be indefinitely shut down and the property forced to 
a sale, great loss and sacrifice would result to creditors and stockhold- 
ers, the receiver prays for an order authorizing and directing him to 
run and operate the plant and works, and for that purpose that he be 
authorized and empowered to raise money upon receiver’s certificates, 
not to exceed in the aggregate at any one time $25,000. 

Upon consideration of the affidavits filed pro and con and of the briefs 
of counsel, my conclusion is that the motion must be overruled. It was 
urged upon the oral argument that the appointment of the receiver was 
an improvident one, that is to say, that the presumption was that Judge 
Kirkpatrick made the appointment upon the suggestion of counsel with- 
out personal knowledge regarding the qualifications of fitness of the ap- 
pointee. There is no evidence whatever to that effect. The presump- 
tion is altogether the other way, and it is supported by abundant evi- 
dence that the receiver is thoroughly competent for the position, having 
practical knowledge of the pottery business, and having had large 
experience. As to his being a non-resident ot the district, that is some- 
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thing which not infrequently happens in cases wherein receivers are 
appointed, but it appears from the affidavits that the pottery at Tiffin 
was so unsuccessfully conducted by the parties interested there prior to 
the receivership, that serious losses were entailed; and that both Mr. 
Sneath, who is now proposed as receiver, and Mr. Brewer, who was then 
in charge and is now active in support of the motion, expressed their 
conviction that it would be better for the interests of all concerned that 
the New Jersey parties should take charge of and manage the business. 
It is said to be conceded that no notice was given to the defendant com- 
pany of the appointment of the receiver. That is wholly incorrect. 
The record in the case shows that due service was‘made upon the com- 
pany through its proper officers in New Jersey prior to the appointment, 
and that like notice was given of the application to be made in this dis- 
trict for an ancillary appointment. The claim that the receiver has no 
interest in the business of the defendant company is not only in itself no 
objection, but is on the other hand a strong recommendation. By the 
statue of Ohio, parties interested are ineligible. Although they are not 
strictly ineligible in equity, disinterested parties who are competent are 
preferred... The overwhelming testimony of the affidavits is that there is 
nothing in the claim that Mr. Duggan is under the control of persons 
-who have an adverse interest. It does appear that the’stockholders in 
the Trenton Pottery Company are largely interested in the Brewer Pot- 
tery Company, but it also appears that they have the most friendly 
feeling towards that company. There are affidavits containing direct 
offers to turn over the overflow orders of the Trenton Pottery Company 
.to the Brewer Pottery’ Company in case Mr. Duggan is permitted to 
operate the plant of that company, aud the true version of the testimony 
is that there is no hostility nor clashing of interests between the two 
‘companies. It is also claimed that the complainants have no interest in 
the business as creditors, and a very small interest as stockholders. On 
the contrary the bill shows that the complainants have an interest in the 
business as creditors, sufficient, at least to give them a standing in this 
court. The affidavits show that the holders of over $127,000 of the 
entire one hundred and seventy odd thousand of the capital stock are 
directly interested in this suit and in full accord with the complainants. 
As to the objection that-all the property, both real and personal, belong- 
ing to and owned by the defendant company, is situate in the city of 
Tiffin, Ohio, Mr. High, at page 43 of the Third Edition of his work on 
-Receivers, says: “It would seem to be unnecessary that the property 
constituting the subject matter of litigation should be within the juris- 
diction, provided the parties in interest are subject to its control, and 
there are frequent instances where the English Court of Chancery has 
appointed receivers over assets or property situated in foreign coun- 
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tries.” To the same effect see Kerr on Receivers, page 124; Beach on 
Receivers, Alderson’s Edition, sec. 247. In Bidlack, Receiver, vy. 
Mason, 26 N. J. Eq. 230, the Chancellor said, ‘On principles of 
comity the aid of this court will be extended to a receiver of a foreign 
corporation seeking to obtain possession of the property of the corpora- 
tion here, as against the officers of the corporation who may be endeay- 
oring by fraud or subterfuge to withhold it.” In that case the receiver 
was appointed by the Supreme court of the state of New York for a 
manufacturing company formed and existing under the laws of that 
state, and was permitted to take possession of property in Camden, New 
Jersey. All the property of the company was in the state of New Jer- 
sey, in the company’s faztory in Camden. See also Phenix Iron 
Co. v. N. Y. Wrought Iron Co., 3 Dutch. 27 N. J. Law, 484. In Bank 
v. McLeod, 38 O. S. 184, Judge Johnson, delivering the opinion of the 
court, said: ‘‘It is not necessary that the property should be within the 
jurisdiction of the court. Thus, courts of England have appointed re- 
ceivers to manage landed property in India, Canada, China, Ireland, 
South American States and other places.” See also 2 Daniels Chancery, 
star page 1731 and cases cited, and Gluck and Blecker on receivers of 
corporations, Second Edition, pp. 34 and 36. 

In ancillary proceedings, the custom and practice is to appoint as 
receiver the person originally appointed. ‘‘The proceedings attending 
such ancillary or auxiliary proceedings are those of comity, rather than 
of compulsion, and invoke harmonious action between courts of different 
territorial jurisdictions in administering the same estate. The doctrine 
is one of necessity occasioned because a court cannot, by its order or 
decree affect and control property in another jurisdiction. A feature of 
ancillary receiverships is that the same person is generaliy, though not 
always or necessarily, appointed receiver. Thus, his power becomes 
co-extensive in every jurisdiction wherein he is appointed and a com- 
plete and uniform management of the property is secured.” Beach on 
Receivers, Alderson’s Edition, p. 40, sec. 28a. In Russ v. United 
Water Works Co., 70 Fed. Rep. 129, the Circuit Court of Appeals, 
Eighth Circuit, said, “‘ When the receiver of a foreign corporation, 
appointed by a court of the state of its creation (New Jersey) presents a 
petition to a court in another jurisdiction (Colorado) to have a judgment 
against such corporation opened, and an opportunity to defend the suit, 
such court has power to authorize him to defend such action in its juris- 
diction, as it would have power to appoint him receiver and authorize 
him to bring and defend suits generally.” So in Foster’s Federal Prac- 
tice, p. 399: ‘ When a receiver has been appointed by one Federal 
Circuit Court, the others through judicial comity, will usually appoint 
the same person an ancillary receiver of so much of the same estate as 
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is within its jurisdiction.” In N. Y. P. & O. R. R. Co. v N. Y. L. E. 


& W. R. R. Co., 58 Fed. Rep., 297, Judge Lurton uses the’ following 
language: ‘ We are not prepared to say that circumstances might. not 
arise which would justify and demand independent action in the ap- 
pointment of receivers by each court of independent jurisdiction, and 
even the removal of receivers once appointed. But the respect due by 
courts of co-ordinate power and jurisdiction to each other, and especially 
that due by a court whose jurisdiction in a large part is in some sense 
ancillary to the court of primary jurisdiction,—the court where the rights 
and equities of all must finally be aggregated, and the accounts of the 
receivers be adjusted,—demands that a strong case should be made be- 
fore independent and divergent orders should be made tending to bring 
on conflict between courts endeavoring to administer the same property 
in such manner as will best subserve the interest of all interested in it.” 

As to the increased expenses resulting from the non-residence of the 
receiver, that matter will be entirely in the hands of the court, which 
will see to it that no unreasonable or extravagant charges or expenses 
will be allowed. 

The defendant company, although operating and having its property 
in the state of Ohio, is a corporation existing under and by virtue of the 
laws of the state of New Jersey. That sovereignty having been sought 
for the purpose of the creation of the corporation with whatever advan- 
tages or exemptions have been thereby secured, neither the stockholders 
nor the creditors who dealt with it as a New Jersey corporation ought 
now to be heard to object to the jurisdiction of the courts located in 
the state of which it is legally a resident. 

Mr. Sneath, who is suggested as receiver, is without practical knowl- 
edge or experience in the business. He is president of a bank and has 
other matters in charge which it would seem would make it practically 
impossible for him to give the attention to the business which would 
devolve upon the receiver. I am disposed to give a thorough and im- 
partial trial to a new management which promises a favorable and suc- 
cessful outcome, rather than to commit the business to essentially the 
management which was, up to the time of the receivership, altogether 
unsuccessful and unprofitable. I do not intend, however, to throw the 
reins over the neck of the receiver. It is averred that he has declared 
he would not be able to give his personal attention to the business. This 
is, however, denied by him. The court relies upon his promise to the 
contrary. 

The motion will be denied at the costs of the mover. An order will 
be made requiring the receiver to proceed at once to take charge of and 
operate the plant, to file in court monthly reports showing the state and 
progress of the business, receipts and disbursements, the number of 
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hands employed, the number of days each month of his presence at 
Tiffin iu the care and supervision of the business, and, generally, what- 
ever may be necessary to enable the court to keep an eye intelligently 
on his operations. 


— - -- =e 
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MISCELLANY. 





OBITUARIES, 


JUDGE WILLIAM L. DAYTON. 
We give below, notice of death of Judge 
William L. Dayton, who has been so sud- 
denly stricken down just as the JouRNAL is 


about to go to press. 
Hon. William Lewis Dayton, judge of the 


Court of Errors and Appeals, of Trenton, 
died suddenly on Wednesday, July 28, 
about noon, from an apoplectic stroke. He 
had been spending the summer at Bay 
Head and came from there on the morning 
of his death to his office in Trenton, ex- 
pecting to return that evening, and from 
his office he was removed to the Mercer 
Hospital, of which institution he was one of 
the founders, and president of its board of 
directors. 

Mr. Dayton was born in Trenton on April 
13, 1839, and was the son of United States 
Senator William L. Dayton. He was edu- 
cated at the Trenton Academy and gradu- 
ated from Princeton College in 1858. After 
graduation, he studied law with his father 
for two years, and, on the appointment of 
the latter as Minister to France, in 1861, he 
went to Paris and served as assistant secre- 
tary of the United States legation. Return- 
ing to Trenton, he resumed the study of 
law under ex-Governor Peter D. Vroom, 
and was admitted as an attorney at the 
June term, 1866, and as counselor in 1869. 
From 1866 to 1869 he was private secretary 
to Governor Ward. 

Mr. Dayton was a Republican and in 1876 
was elected a member of the Trenton com- 
mon council, serving as president of that 
body until 1879, when he was elected city 
solicitor, which position he filled until 1881. 
In 1888 he was again elected to this office, 
resigning the same, however, the following 
year. Under the appointment of President 
Arthur, he was United States Minister to 
to The Hague from 1882 to 1885. Govern- 








or Griggs appointed him judge of the Cour’ 
of Errors and Appeals, his commission be- 
ing received on April 18, 1896. His term 
of office would have expired on April 18, 
1902. 

He was connected with various business 
enterprises in Trenton, among them being 
the Trenton Banking Company, for which 
he was counsel, and also served as director 
at the time of his death, and the Trenton 
Saving Fund Society, of which he was a di- 
rector. He was also a member of the So- 
ciety of the Sons of the Revolution. 

Mr. Dayton was a member of the First 
Presbyterian Church of Trenton and presi- 
dent of its board of trustees. 


PHILIP W. CROSS. 

Philip W. Cross, of Newark, a well-known 
and highly esteemed member of the Essex 
County Bar, died at his home on Saturday, 
June 26, after a three months’ illness from 
jaundice and complications. Services were 
held at his residence Tuesday evening and 
he was later interred at Schoharie, N. Y. 

Mr. Cross was born at Sharon, Schoharie 
county, N. Y.,on April 2, 1842. He en- 
tered Oberlin College at the age of seven- 
teen, but le:t college to enlist asa private 
in Company I, 161st Ohio Volunteers and, 
during the war, saw considerable active ser- 
vice. After the war he came to Newark, 
where he resided for a short time with an 
uncle, when he went to Schoharie and stud- 
ied law in the office of Senator Hobart 
Krum, being admitted tothe N. Y. bar in 
1867. Five years later he came to Newark 
and was admitted to the N. J. Bar in 1873, 
and as counsellor, 1877, and, as a lawyer, 
he gained the “respect of the bar and the 
courts of the county”. 

He was a Republican in politics and in 
1875 was made city attorney, and at various 
times since then has held that office. He 
served as a member of the N. J. Assembly 
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in 1876, and has always been an active 
politician. 

He was a member of the Golden Star 
Fraternity, in which he was for several 
years chairman of the legal department. 
He leaves a widow and two children. 


The Court of Special Sessions, Newark, 
after sentences were passed, was adjourned 
asa mark of respect on Monday, June 28, 
by Judge Fort, the motion being made by 
Mr. Thomas 8S. Henry. 

The following resolutions were adopted 
by the Bar of Essex county on June 29, the 
committee being Messrs. Sherrerd Depue, 
John Whitehead, E. M. Colie and Thomas 
8. Henry: 

Death has again invaded the ranks of the 
bar of Essex county and stricken down in 
the prime of his life and in the midst of his 
usefulness our friend and associate, Philip 
W. Cross. The members of the profession 
met this afternoon for the purpose of pay- 
ing their last tribute of respect to his mem- 
ory. 

Resolved, That we recognize in our de- 
ceased brother the honest man, the zealous 
lawyer, the citizen ever alive to his duties, 
always meeting with alacrity and cheerful- 
ness the demands of the comraounity upon 
him, and as one ever guided and sustained 
in all the relations of life by an earnest de- 
sire to perform his whole duty. 

That these resolutions, signed by the 
chairman and secretary of this meeting, be 
forwarded to his family and published in 
the papers of this city. 

That the committee be directed to pre- 
sent these resolutions to the Circuit and 
Common Pleas courts of this county with 
the request that they be spread upon the 
minutes of those courts. 

SHERRERD DEPUE, 
JoHN WHITEHEAD, 
E. M. Cotte, 
Tuomas 8S. Henry, 
Committee. 





COMMISSIONS APPOINTED TO COD. 
IFY NEW JERSEY LAWS, 


The last Legislature passed an act which 
authorized the Governor to appoint six 
commissions to codify the laws of the state. 
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On Friday, July 9, Governor Griggs ap- 
pointed the six commissions of three mem- 
bereach. According to the provisions of 
the law, each commission shall codify such 
part of the statutes as the Governor shall 
direct. The several commissions can em- 
ploy such clerical assistance as they con- 
sider necessary at a moderate consideration, 
but are to receive no remuneration them- 
selves. 

On the opening day of the next session 
their report will be filed. The commissions 
and the laws assigned to each are as follows: 

To codify district court, mechanics and 
lien laws, William I. Lewis, Edward A. 
Atwater and James 8. Erwin, Jersey City. 

To codify statutes relating to crimes and 
criminal procedure: J. Frank Fort, Newark; 
Frederick C. Marsh, James S. Erwin, Jersey 
City. 

To codify acts relating to relief of credi- 
tors and absconding debtors and all amend- 
ments thereto: William H. Corbin, Eliza- 
beth ; James E. Howell, Newark, and Frank 
Bergen, Elizabeth. 

To codify statutes concerning convey- 
ances, partition of lands and sale of lands 
under public statutes or by virtue of any 
judicial proceedings and statutes regulating 
assignments for the benefit of creditors: 
Frederic Adams, Newark; William Pen- 
nington and Eugene Stevenson, Paterson. 

To codify statutes relating to townships : 
Alfred Skinner, Newark; William M. Lan- 
ning, Trenton ; James J. Bergen, Somerville. 

To codify statues relating to infants, or- 
phan’s courts, powers and duties of the or- 
dinary and surrogates and statutes concern- 
ing executors and administrators: George 
T. Parrot, Francis J. Swayze, Paterson, and 
Flavel McGee, Jersey City. 

It is optional with the governor as to the 
number of commissions appointed. Each 
is an individual commission and will organ- 
ize by electing a president and secretary. 





OMITTED FROM JULY JOURNAL. 


Mr. Peter H. James, of Jersey City, was, 
we find, omitted from the list of newly ad- 
mitted attorneys given in the July issue, 
and we would state that he also successfully 
passed the examination at the June term. 





